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Social Networking Issues 

In several recent cases, the National Labor Relations Board (NLRB) has concluded that 
employers cannot discipline employees based on their online social networking postings 
when those postings constitute concerted activity protected by the National Labor 
Relations Act (NLRA). These cases add another potential risk for employers utilizing 
Internet sources to obtain information about their employees and using that information 
in making employment decisions. 

The rapid expansion of social media by the work force has raised significant issues for 
employers. Many employers have responded by developing detailed policies defining 
limits on an employee’s rights and responsibilities, placing the employee on notice of 
limitations on their expectations of privacy, and obtaining express consent to the 
employer’s access to this information.  However, as the NLRB has pointed out, 
employers must be careful that their policies are not overly broad and be aware that using 
information from such sites can give rise to liabilities under federal and state law. 

Section 7 of the NLRA protects employees’ right to engage in concerted activity for the 
purpose of “mutual aid and protection.”  Employers interfering with these rights may 
have violated Section 8(a)(1) of the Act.  It is also important to note that these rights are 
not limited to the union setting.  Employees are protected by Section 7 even if they are 
not part of a union work force. 

In one NLRB social networking case, the company’s blogging and Internet posting 
policies barred employees from making disparaging remarks about the company or its 
supervisors, and further prohibited employees from depicting the company on the Internet 
without permission of the company.  When the employee was terminated after making 
her remarks, she filed an unfair labor practice charge with the NLRB. The facts, 
according to the NLRB, were as follows: After a customer complained about the 
employee’s conduct, she was approached by her supervisor to prepare an incident report 
about the interaction with the customer.  The employee claimed that she had requested 
representation from her union, but the supervisor threatened to discipline her for making 
that request.  After the employee went home that day, she posted negative comments on 
her personal Facebook page from her home computer.  This posting drew responses from 
co-workers, which led to further negative comments about the supervisor by the 
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Husch Blackwell LLP, and Terry Potter is a St. Louis attorney in the Labor & 
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associate attorney, for her research and writing assistance. 
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employee.  Pursuant to the employer’s policy, the employee was terminated several 
weeks later. 

After its investigation, the NLRB determined that the postings were “protected concerted 
activity” within the meaning of the NLRA, and discipline taken as a result of the postings 
was a violation of the Act.  The Board also found that the company’s social media 
policies contained unlawful provisions, including those that barred employees from 
making disparaging remarks when discussing the company or supervisors and those that 
prohibited employees from depicting the company in any way on the Internet without 
permission.  “Such provisions constitute interference with employees in the exercise of 
their right to engage in protected concerted activity,” according to the NLRB. 

Acting General Counselor the NLRB, Lafe Solomon, recently issued two reports 
concerning social media cases within the last year.  Those reports summarize the various 
cases before the NLRB, and the NLRB’s opinion regarding each.  Complete copies of 
both reports are attached to these materials. 

What This Means to You 

Social media policies must be drafted with care to be sure that they give employees fair 
notice of the limitations on their expectations of privacy, yet must not be so overbroad in 
their prohibitions as to rise to a violation of the law.  It is important to remember that one 
policy will not fit the needs of every employer.  If you would like to implement a social 
media or online communications policy, or edit a pre-existing policy, please do not 
hesitate to consult with one of our attorneys. 

NLRB Issues Ruling on Secretly Tape Recording 

On February 14, 2011, the NLRB issued an order that will require some employers to re-
think their tape recording policies.  In Hawaii Tribune-Herald, 356 NLRB No. 63, the 
Board found that an employee could not be discharged for secretly tape recording a 
meeting with a supervisor, as the employer had not only violated the employee’s 
Weingarten rights,2 which were invoked in concert with the wishes of his co-workers, 
there was no work rule in place barring such recordings, and it was not otherwise 
unlawful to make such a recording in the state where the incident took place.  The key to 
this finding by the Board is that the employee was found to be acting in concert with 
other employees in invoking his Weingarten rights.  In other words, the decision has a 
relatively narrow focus. 

However, given the speed that such decisions make their rounds across the Internet, for 
employers this decision will undoubtedly result in some unions informing their members 
to secretly tape record any conversations with their managers that might be relevant to 

                                                        
2 Weingarten rights: A specific kind of protected concerted activity. The right of 
employees to have union representation at an investigatory meeting, which the employee 
reasonably believes may result in discipline. These rights are limited to union 
workplaces. 
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any workplace issues, regardless of whether the issue is common to other employees or in 
a disciplinary context.  Even if a union is not in the picture, some employees will, after 
hearing of this decision, think it appropriate to secretly record workplace conversations 
without regard for the facts under which this case was decided.  With cell phone 
technology being what it is today, employees can easily record or videotape such 
conversations or other supervisory acts going on in the workplace. 

What This Means to You 

This decision points out the need for properly drafted work rules regarding workplace 
confidentiality, including records to which employees may have access, or discussions 
during meetings at which they are in attendance where confidential matters are discussed.  
The NLRB has, in recent years, been very active in striking down overly broad work 
rules in this area,3 but those which are carefully crafted can easily do the job.  In addition, 
this case points out the fact that rules which are promulgated and enforced in direct 
response to protected, concerted activity4 will almost always be found unlawful by the 
Board.  Most commonly, this is seen in the context of no solicitation/no distribution rules 
being implemented in the face of the union organizing campaign.  In the Hawaii Tribune-
Herald case, the rule was implemented in the face of an employee attempting to invoke 
his Weingarten rights.  So, it is important to have these rules in place before an issue 
arises.  Now is the best time to reexamine employee handbooks and work rules.  Below is 
an example of a tape recording policy that is specific enough to comply with the NLRB’s 
mandate.  Of course, one policy will not fit the needs of every employer.  If you would 
like to implement a tape recording/confidentiality policy, or edit a pre-existing policy, 
please do not hesitate to consult with one of our attorneys. 

NLRB Proposed Rule to Require Employers to Post Notice of  
Employees’ Right to Unionize 

Acting in part on a response to a petition filed on February 9, 1993 by Professor Charles 
L. Morris, the NLRB published notice of a proposed rule in the Federal Register on 
December 22, 2010, requiring employers subject to the NLRA to post a notice advising 
their employees of their rights under the NLRA to unionize, bargain collectively, picket 
or strike, and of their rights to be free from adverse actions from their employer for 
engaging in actions protected by the NLRA.  Federal contractors have been required to 
post such a notice of rights under the NLRA pursuant to Executive Order 13496, issued 
January 30, 2009 and effective June 21, 2010. 

The NLRA, enacted in 1935, did not include posting requirements.  Almost all more 
recent federal employment laws (the Fair Labor Standards Act, Title VII of the Civil 
Rights Act of 1964, the Age Discrimination in Employment Act, the Occupational Safety 

                                                        
3 See Steeltech Mfg., 315 NLRB 213 (1994) (holding work rule prohibiting non-
disclosure of confidential information unlawful as overly broad). 
4 “Protected concerted activity” is a term derived from § 7 of the NLRA, which provides 
the basis for employees’ rights in both union and non-union work environments. 
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and Health Act, the Americans with Disability Act, the Family and Medical Leave Act, 
the Uniformed Service Employment and Reemployment Rights Act, the Railway Labor 
Act, the Employee Polygraph Protection Act and the Migrant and Seasonal Agricultural 
Workers Protection Act) or implementing regulations have required that employers 
subject to these Acts advise employees of their rights by posting in areas where the 
information is readily accessible to the employees.  The proposed regulation is intended 
to include rights under the NLRA in the required notices. 

The content of the proposed notice is set forth in Appendix A to the proposed regulation, 
and includes: 

  The right to organize, form or assist a union 

  The right to bargain collectively with the employer 

  The right to discuss the terms and conditions of employment or union organizing 
with co-workers or a union 

  The right to strike and picket for lawful purposes 

  The right to be free from employer interference or reprisal for engaging in 
conduct protected by the Act 

  The right to be free from unlawful actions by the union 

  Information on how to contact the NLRB 

In addition to the physical posting of the notices, an employer that regularly 
communicates with its employees electronically will be required to also post the notice 
electronically, and if a significant portion of the employees are not proficient in English, 
they will be required to post the notice in the language which those employees speak.  
Translations of the notice will be provided by the NLRB. 

The regulation will apply to all employers, including those already unionized.  The only 
exceptions are those exempt from the NLRA (federal, state and local governments, 
Federal Reserve banks, employers subject to the Railway Labor Act, employers of 
agricultural workers, race tracks and small employers over which the NLRB has chosen 
through regulation or adjudication not to assert jurisdiction). 

Employers not in compliance with the regulation when adopted and effective, would not 
be subject to a fine or penalty, but the failure to post would permit the NLRB to extend 
the six-month statute of limitations for filing an unfair labor practice against the 
employer, and could be used by the NLRB as evidence of an unlawful motive by the 
employer in an unfair labor practice case involving other alleged violations of the NLRA. 

Originally, the final rule required posting by November 14, 2011; however, the NLRB 
initially delayed the posting requirement until January 31, 2012, and now, faced with 
legal challenges, has further postponed the deadline until April 30, 2012.  An NLRB 
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release stated the postponement was at the request of U.S. District Court for the District 
of Columbia in order to “facilitate the resolution of the legal challenges” filed with 
respect to the rule. 

On March 22, 2012, U.S. District Judge Amy Berman issued a ruling on claims raised by 
the National Right to Work Defense Education Foundation and the National Association 
of Manufacturers, among other business associations, regarding the promulgation of the 
Board’s final rule titled “Notification of Employee Rights Under the National Labor 
Relations Act.”  The plaintiffs had alleged that the NLRB exceeded its authority under the 
Administrative Procedure Act and that the rule violated employers’ First Amendment 
rights.  An earlier demand for a preliminary injunction regarding the effective date of the 
new rule was made moot by the Board’s postponement of its implementation until April 
2012.  

In sum, the court ruled in favor of the NLRB’s authority to promulgate the rule but 
agreed with the plaintiffs that the penalties provisions were unlawful. Appeals by both 
parties are likely.  This, in turn, may result in the Board continuing to extend the effective 
date of the rule until all appeals have been exhausted, which will likely take several 
months, perhaps beyond the elections in November.  

A copy of the proposed poster is attached to these materials. 

What This Means to You 

Until the regulations are effective, no action on your part is necessary.  If the regulations 
become effective after legal challenge, we will advise you of the requirements of the final 
regulations and the date by which employers are expected to be in compliance. 


